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STATE OF SOUTH CAROLI NA
COURT OF COMVON PLEAS
COUNTY OF HORRY
TI DEWATER PLANTATI ON COVMUNI TY ASSOCI ATI ON,
I NC. ,

Plaintiff,
VS. CASE NO. 2021-CP-26-04599

SUZANNE N. NORTON, | NDI VI DUALLY; KENNETH R
NORTON, | NDI VI DUALLY; SUZANNE N. NORTON, AS
TRUSTEE OF THE SUZANNE N. NORTON LI VI NG TRUST
DATED MAY 8, 2012; AND KENNETH R. NORTON AS
TRUSTEE OF THE KENNETH R. NORTON LI VI NG TRUST
DATED MAY 8, 2014,

Def endant s.

DEPOSI TI ON OF: FELI X AYRES

DATE: June 9, 2025
TI ME: 10: 39 a. m
LOCATI ON: Bel l any Law Firm

1000 29t h Avenue North
Myrtl e Beach, South Carolina

TAKEN BY: Counsel for the Counterclaim
Def endant
REPORTED BY: KAREN M BECKMAN, CSR

Court Reporter
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ATTORNEY FOR COUNTERCLAI M DEFENDANT

ATTORNEYS FOR COUNTERCLAI M PLAI NTI FFS

ALSO
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OF COUNSEL.:

TI DEWATER PLANTATI ON COMMUNI TY
ASSOCI ATI ON, | NC.

COPELAND STAIR VALZ & LOVELL, LLP
BY: TAYLOR CARY

40 Cal houn Street, Suite 400
Charl eston, South Carolina 29401
843-727-0307

tcary@svl .| aw

SUZANNE N. NORTON, | NDI VI DUALLY;
KENNETH R. NORTON, | NDI VI DUALLY;
SUZANNE N. NORTON, AS TRUSTEE OF THE
SUZANNE N. NORTON LI VI NG TRUST

DATED MAY 8, 2012; AND KENNETH R
NORTON AS TRUSTEE OF THE KENNETH R.
NORTON LI VI NG TRUST DATED MAY 8, 2014:

BELLAMY LAW FI RM

BY: HOWELL BELLAMY, 111

1000 29t h Avenue North

Myrtl e Beach, South Carolina 29577
843-448- 2400

hbel | amyiii @ell amyl aw. com
PRESENT:

JON LANDAU

Vi deogr apher

CATHERI NE WEI S

(I NDEX AT REAR OF TRANSCRI PT)

800.743.DEPO (3376)
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THE VI DEOGRAPHER: The foll ow ng w |
be the vi deotaped deposition of Felix Ayres in the
matter of Tidewater Plantation Conmunity
Associ ation, Incorporated vs. Norton, et al., File
No. 2021-CP-26-04599.

Today's date is June 9th, 2025, and the
time is 10:39 a.m

We are here today at Bellany Law Firm
| ocated at 1000 29t h Avenue North, Myrtle Beach,
Sout h Carolina.

The court reporter is Karen Beckman,
and the videographer is Jon Landau.

At this time, 1'll ask all attorneys
present to please state their nanmes and whom t hey
represent for the record.

M5. CARY: Taylor Cary, Tidewater
Pl ant ati on.

MR. BELLAMY: Howell Bellamy with
Bel l any Law Firm representi ng Suzanne and Ken
Nor t on.

THE VI DEOGRAPHER: (Okay. You nmmy swear
the w tness, please.

FELI X AYRES
being first duly sworn, testified as foll ows:
EXAM NATI ON

Veritext Lega Solutions
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BY Ms. CARY:

Q Good norning, M. Ayres. |Is that the
correct pronunciation?

A. Yes. Thank you.

Q My nane is Taylor Cary and | represent
Ti dewat er Pl ant ati on.

Have you ever been deposed before?

A Yes.

Q I n what capacity?

A. When you say what capacity, | was

actually involved in a court case, | guess.
Q Was it one tinme before you' ve been
deposed?

A. Yes, uh-huh.

Q Was it as an expert wi tness, fact
w tness or individually?
Actually, | was involved in a |lawsuit.
Okay. Were you a party to the lawsuit?
Yes, uh-huh.
Q Okay. And did it have anything to do

> O >

with you in your professional capacity?
A. Yes.
And what was that case?

Q
A. What was the case?
Q Uh- huh.

Veritext Lega Solutions
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A. It was actually invol ving anot her
homeowner associ ati on.

Q Ckay.

A. VWere | was the architect on that
proj ect.

Q Ckay.

A Do you need nore information?

Q What was the associ ation?

A. Prince Ceorge.

Q And is that | ocated here in Horry
County?

A. Geor get own County, yeah.

Q Okay. Well, regardless, |I'mjust going
to go over sonme ground rules for today's
deposition. Since we have a court reporter here
and we al so have a videot ape, but verbal responses
are required. No shakes of the head and nods. Yes
or noes are preferred.

A. Okay.

Q And we'll do our best not to talk over
each other. Please |let nme finish nmy question

bef ore you respond.

A Ckay.
Q | f you have any questions, please
direct themto nme. |'m happy to rephrase or repeat

Veritext Lega Solutions
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my question. And if you do not, I wll assune you
under stood ny question; is that fair?

A. Yes.

Q And if you want to take any breaks,
that's totally fine. |'mhappy to do so. | just

ask that you do it after you've answered ny pendi ng

guesti on.
A. Ckay.
Q s that fair?

Anot her thing is you m ght hear sone
obj ections to the formduring the deposition. You
can still answer unless directed not to.

A. Ckay.

Q Are you being represented by an
attorney for the purpose of today's deposition?

A. No.

Q And | ask this to everyone. Are you
under the influence of any nedication which would
prohi bit you from answering nmy questions
truthfully?

A No.

Q And is there any reason you feel unable
to give your testinony today?

A. What was t hat question?

Q |s there any reason you feel unable to

Veritext Lega Solutions
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gi ve your testinony today?
A Ch. No. No.
Q Ckay.
M5. CARY: |I'mgoing to mark Exhibit 1.

MR. BELLAMY: Thank you.

(EXHI BIT 1, Subpoena for Felix Ayres,
was marked for identification.)
BY Ms. CARY:

Q Do you recognize this docunent? |
represent to you it's the docunent and deposition
subpoena we served upon you --

A. Yes.

Q -- through M. Bellany's office?

A Yes. Yes, uh-huh.

Q And did you search for any emails or
text nmessages with the Nortons related to the
Nortons' proposed hone plan in response to this
deposi ti on subpoena?

A. Did | what now?

Q Search for emails and text nessage
conmmuni cations with M. and Ms. Norton concerning
their proposed home pl an?

A. Yes.

Q And what did you do to do that search?

A. Essentially any information that was

Veritext Lega Solutions
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requested was provided to you.

Q Ckay. And did you do a search for any
emai |l s or text nessages with the City of
North Myrtle Beach related to the Nortons'
proposed hone plan?

A If it was relative to the Norton file,
yes, they were provided as actual information, you

know, for this to you, yeah, so...

Q So you searched your enmmil account for
any --

A Oh, yeabh.

Q Ckay.

A Yeah.

Q And did you prepare invoices to the

Nortons for the work you performed and the plans
you prepared for thenf

A. Yes.

Q And did you search for those?

A. If they were part of that, yes, they
woul d have been provided.

Q Okay. They were not so I'll just
request that you produce them |1'll get in contact
with Howell for copies of those invoices.

A Okay. Al right.

Q And what did you do to prep for today's

Veritext Lega Solutions
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deposition?

A Actual ly, the information that was
submtted to you, | reviewed that.

Q Ckay.

A. And essentially that was it, so...

Q Did you speak with anyone?

A Just briefly with Howell regarding, you
know, how to prep for a deposition. [It's only ny

second one,

Q
Howel | ?

A.

Q

A.

Q
Was it call

A.

that was it.

Page 9

so |I'mnot, you know. ..

Ckay. So what was discussed with

Speak the truth.

Yeah.

And that was it, so...

And how did you have this conversation?
text, in person?

Well, when | arrived here this norning,

Q Okay. Did you graduate undergrad?
A Yes.
Q Where fronf
A. Cl enson.
Q When was that?
A. ' 78.
Q Ckay.
Veritext Lega Solutions
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A. 1978.

Q What kind of degree did you graduate
with?

A In architecture.

Q Did you go to graduate school ?

A | did not.

Q Do you have any ot her degrees,

certifications, or formal training?

A No. That was it.

Q And what professional |icenses have you
hel d?

A. South Carolina, North Carolina, and
|"ve been |licensed in other states, but currently
those are ny active |license, and in Florida.

Q And in Florida currently?

A. In Fl orida, yeabh.

Q And what kind of professional |icense
is that? 1Is that for just architecture? What kind
of license is that that you hol d?

A. | did not understand your questi on.

Q What kind of license is that that you
hold in South Carolina, North Carolina, and
Fl ori da?

A. It's a license to practice

archi tecture.

Veritext Lega Solutions
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Q Ckay. And is it specific to
comercial, residential, both?

A No. It's both.

Q And when did you receive your
South Carolina |icense?

A. I n 1983.

Q And what about North Carolina?

A This is -- | don't have the exact date.
It's through reciprocity. | would say 1995. 1'd
have to -- that nmay or may not be accurate. 1'd
have to |l ook at the file and see.

Q And what about Fl orida?

A. That was actually a year and a half
ago.

Q Why Fl ori da?

A. | designed a project down there for the
Duplin Wnery, and | did the one in North Myrtle
Beach, so they asked ne to follow them down there.

Q Okay. And were any of your licenses
ever suspended?

A. No.

Q And all of your |licenses are current?

A. Yes.

Q Have you ever received any conpl aints
agai nst your |icense?
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A. No.
Q What was your first job after
graduating from undergrad?
A. Actually, working with an architectural

firmin Myrtle Beach.
Q Do you recall what architectural firnf
A It was Tinbes Wlund Usry Carter. And
Stephen Usry was, | think, the first architect |
worked with there. And he actually joined Tinbes
Wl und, and it becane Tinmbes Wl und Usry and
Carter. That was the firm

Q And what was your title while you were

t here?
A It was architectural intern.
Q And how long did you work there?
A. 12 years.
Q And why did you | eave there?
A. | formed my own practice.
Q So that's where you went next?
A. Yes.
Q WAs on your own?

And what is your practice called, or
what was it called then?
A. Ayres & Associ at es.

Q And it's still called that currently?

Veritext Lega Solutions
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A. Yes.

Q And when did you first start working
Wi th community associations?

A. In 1993. Let nme back that up. 19- --
yeah, 1993, yeah.

Q And what was the first community
associ ation that you worked with?

A Wachesaw Pl ant ati on.

Q And what did you do for thent

A. Archi tectural consulting.

Q And what does that nean exactly? Did
you consult with the association as a whol e?

A. Basically reviewing the plans that were
submtted to the Board for architectural review

Q Ckay. And how long did you do that
for?

A. " mstill on the Board with them yeah.

Q And when did you first start working
with Tidewater Plantation?

A. Ch, | want to say 2019 approxi mately.
Maybe 20- -- yeah, 2019 |'d have to say.

Q And what was the first type of work
that you did for Tidewater Plantation?

A. It was architectural consulting work to

review plans that were being submtted to the

Veritext Lega Solutions
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Architectural Review Board.

Q And how |l ong did you do that for?

A. Approximately two years, | would say.

Q And why did you stop doing
architectural consulting at Ti dewater?

A It was -- essentially, | resigned. |
was asked to leave. | felt the direction that they
were taking was inappropriate on the Norton house,
and | left because of that.

Q So you | eft because of the Norton
house, the honme design?

A. Yes.

Q And were there any ot her honeowner
pl ans that you designed while you consulted with
the Ti dewater Board?

A. No. No. Actually, they were aware of
my involvenment with the Norton residence before |
was even hired.

Q Okay.

And that was full disclosure to them
When you say to them who do you nean?
Can you repeat that?

When you say to them who do you nean?

The Design Revi ew Board.

o > O > O >

What experience do you have

Veritext Lega Solutions
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I nterpreting conmunity associ ati on docunments?
A Repeat that.
Q What experience do you have

I nterpreting community associ ati on docunents?

A. |'"'mvery famliar with nost
associations I"'minvolved with. | review those a
| ot .

Q Uh- huh.

A Yeah.

Q And when you review them-- what are

you | ooki ng for when you review thenf

A. What their requirenents are, you know,
for plan submttals and what's been published, if
you wi ll, through their guidelines.

Q Ckay. And what experience do you have
I nterpreting city zoning ordi nances?

A. Quite a bit. You know, we review those
quite often on every project we're involved wth.

Q Uh- huh.

A. The ordi nances are part of the
governing city docunents, and we're required to
actually prepare drawi ngs that we do in accordance
with their ordinances.

Q And have you ever worked with the City
of North Myrtle Beach before?

Veritext Lega Solutions
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A. Ch, yes.
Q How many ti nes?
A. | was involved wth Barefoot Landing.

l"mvery famliar with the City and, you know,
their requirenments, so... | nentioned Dupin
Wnery. | was involved with that project as well.
Just over 25 years.

Q And what experience do you have
I nterpreting PDD or PUD agreenents?

A. Again, they run tandemw th the
ordi nances. PDD docunents actually are recorded or
supposed to be recorded and the guidelines,
architectural guidelines, followin tandemwth
them And guidelines are pretty nuch, you know,
kind of a layman's termof what's in the covenants,
t he PDD docunents.

Q And what experience do you have
I nterpreting FEMA federal regulations?

A Through every design we've done in the
coastal area, we've actually been famliar with
t hose ordi nances. Alnbst every nunicipality
requires the ordinance to be followed. Primarily
due to FEMA, you know, Georgetown County was
I nvol ved with Hurricane Hugo in 1989, and the

ordi nances were strengthened, particularly in

Veritext Lega Solutions
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Georget own County where a lot of nmy practice has
occurred.

They were basically rewiting a point
of history when the ordinances were witten
regarding flood plains. |t becanme a benchmark for
this area. So every coastal design is actually
desi gned around the ordi nances regardi ng the fl ood.

Q And do you have any experience
I nterpreting how city zoning ordi nance, PDD
agreenents, and those FEMA federal regulations
I nteract?

A. Again, they're all cohesive. You know,
they all follow each other or are to be aligned, if
you will, with each other. And certainly the City
of North Myrtle Beach is required to actually
| npl ement ordi nances that, you know, are recorded
and agreed to.

| know Ti dewater was one that they
actually -- again, they go through and prepare a
devel opnent and it gets supposedly recorded --

Q Uh- huh.

A. -- and becones part of -- it's an
extension of their zoning ordinance, if you will.
It becones part of the zoning ordi nance.

Q Uh- huh. You said before that you were
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sued in your professional capacity. Wat was the
outcone of that case?

A. Can you repeat that?

Q Before you referenced the deposition
that you previously done was a case in which you

wer e sued. VWhat was the outcone of that case?

A Basically we won, if you wll.

Q Ckay.

A An individual was suing the association
and ny firm

Q Okay.

A. And so. ..

Q Did you go to trial in that case?

A. No.

Q No?

Do you understand that you've been
identified as an expert in this case to testify
regardi ng your opinions on the Nortons' design
pl ans?

A Yes, | do.

Q How many tines have you served as an
expert w tness previously?

A This is actually the first tine.

Q First time?

So you've not been qualified by a Court
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as an expert witness, correct?

A. Have | been qualified?

Q Yeah. By the Court?

A. | would presunme so. Again, being that
this is the first tine, so...

Q. What areas do you consi der yourself an
expert in?

A. Well, in the field of architecture.

Q. Uh- huh.

A. And designing within this area of the
coastal area, if you will. And certainly ny

I nvol vement with homeowners associ ations as
architectural consultant.

Q. Uh- huh. And how many HOAs have you
consulted with in the past?

A. l've sent in ny --

Q. Do you want to pull it out? Yeah. W

can mark it as an exhibit.

A. Yeah, | sent that to you.
Q. Okay.
A. |'ve been involved probably on over 40

revi ew boards since Wachesaw, and it's been quite
rewarding, if you will.

(EXHIBIT 2, Felix Ayres' CV, Bates
| abel ed Felix Ayres 000454-000455, was nmarked for

Veritext Lega Solutions
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I dentification.)
BY MS. CARY:

Q. And |'ve marked your CV as Exhibit 2.
This is your CV, correct?

A Uh- huh.

Q. And are all these communities that are
listed on your CV the ones that you've worked with
In the past?

A. Yes.

Q Are there any others that are not on
this list?

A. There could be. | would have to go
t hrough all these, but that's a fairly accurate
representation.

Q. And how many of those communities are
| ocated wholly or partially in a flood zone?

A. Wachesaw is. When you say in a flood
zone, they're considered a 500-year event, but

they're not in the actual floodplain relative to

the river.
Q. Uh- huh.
A. There's the coastal that's saltwater,

and then you' ve got the river side, which could be
attributed to that. But typically Wachesaw i s not

in that river floodpl ain.
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But the majority of these are. The Dye

Estates at Barefoot Resort, they're in a floodplain

but it's not -- they're on a pretty high bluff
there, so...
Q And how many tines in the past have you

worked with the Bellany Law Firmin a professional

manner ?
A. Actual Iy, none.
Q None? This is the first one?
A Uh- huh.
THE REPORTER: Was that a "yes"?
THE W TNESS: Yes. |'m sorry.
THE REPORTER: That's okay.
THE WTNESS: | did not.
BY MsS. CARY:

Q How much has M. Bellany and/or the
Nortons paid you to give your opinion on your
observations in this case?

A. Repeat that, please.

Q How much has M. Bellany and/or the

Nortons paid you to give an opinion in this case?

A. | have not been paid by the Bellany
firm

Q Ckay.

A Ken has paid a small anmount towards ny
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i nvol vement, but that's all.

Q OCkay. And what facts or data has
M. Bellany and/or the Nortons provided to you that
you considered in form ng your opinions in this
case?

A The information that has been provided
has been essentially uncovering a | ot of
I nformation that was not -- you know, when |
desi gned the house, essentially we were under a
certain criteria that was, you know, to be held
regardi ng the fl oodpl ain.

Q Uh- huh.

A. What has since been uncovered is quite
a litany of information that, quite honestly, is
one that Tidewater has not recognized the fl ood
ordinance at all. This is one of the first tines
t hat we've actually brought forward rel evance to a
design flood el evation to the Associ ation.

That was ny whol e presentation to the

Desi gn Review Board was the fact that, you know, we
were being mandated to design a home within the
floodplain. Information regarding the recording
process, everything that was just uncovered,
there's just been quite a few m ssteps al ong the

way.
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The design guidelines reference
41 feet.

Q Uh- huh.

A. That was being m srepresented to the
homeowners since the inception of Tidewater when
it, in fact, was recorded at 42 feet. Basically
the City requires, you know, every hone in the
flood area to be designed to a design flood
el evati on.

Q Uh- huh.

A. And the City recognizes the height
above that design flood el evation, and certainly
t hat was never even brought forward in the
community information that was presented to a | ot

of the honeowners, you know, out at South I|sl and,

If you will, which is a predom nant flood area in
Ti dewat er .
Q How many hones did you review while you

were consulting for Tidewater?

A. | can't give you a nunber. There were
quite a few. | was very busy at the tine.
Q And of those, were there npbre than one

that were |located in a floodplain?
A. That, | do not recall. Most of them

were sl ab on grade.
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Q Uh- huh.
A Yeah, they were up in the upland part.
Yeah. Again, | don't recall.
Q Uh- huh.

So did you work with the Ti dewater

Board and/or the DRB on any home design or
architectural plan for a honme that was being
designed in a floodplain?

A When you say -- can you repeat that?

Q Ot her than the Nortons' hone, when you
consulted with the Tidewater DRB, was there any
architectural plan that you reviewed that was

| ocated in a floodplain?

A There coul d have been.
Q Ckay.
A. Again, | don't have all the informtion

on those files.

Q Okay. And do you recall what Tidewater
DRB did with those honme design plans to recogni ze
that that honme was in a floodplain?

A Agai n, each honme had its own criteria.
We typically would review it for the infornmation
t hat, you know, was required, whichever comunity
it was in --

Q  Uh-huh.

Veritext Lega Solutions

800.743.DEPO (3376) calendar-carolinas@veritext.com www.veritext.com



© 00 N oo 0o b~ wWw N PP

N D NN NN P P P PR PR PR
ga A W N P O © 0 N O 0o~ WO N+ O

Felix Ayres June 9, 2025

Tidewater Plantation Community Association, Inc.v. Norton, Suzanne N., et a

Page 25

A. -- out there. And typically we would
review it based on the criteria within that one
community of Tidewater.

Q Al right. So before you testified
that the Tidewater Board or DRB was not recogni zing
the flood ordi nances; is that correct?

A There was really no information
presented, you know, regarding -- you know, that's,

you know, typically a requirenent by the City --

Q Ckay.

A -- if you will, by the surveyor.

Q Yeah.

A. The surveyor woul d designate if that

property's within a floodplain or not.

And, again, the ARB is not required to
go and, you know, look at the, if you will, the
ordi nances and things like that. They're an
aest hetic board.

Q Uh- huh.

A. And essentially, you know, it's up to
t hat designer, that architect, that draftsman,
whoever presented that, to nake sure it's conpliant
with the ordinances.

And, again, nost of the guideline

criteriais relevant to an aesthetic decision, if
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you will, and what's, you know, in the guidelines.

Q Yeah. Do you consider height an
aest hetic consideration?

A. It coul d be.

Q Before you referenced a presentation
that you nade to the DRB. When was t hat
presentati on made?

A. | want to say 2020, if | recall. | t
may have been in July. It was the first
presentation of the Norton residents to the DRB.

Q Okay. So that wasn't in your capacity
as consulting for the Tidewater DRB. It was in
your capacity as the Nortons' architect?

A. Yes. They were fully aware of that.
It was fully disclosed.

Q Okay. How many hours did it take you
to review this case and form an opi nion
appr oxi mat el y?

A. Can you repeat that?

Q How many hours did it take you to

review this case and form an opini on approxi matel y?

A. How many hours.
Q Woul d that be on your invoices?
A. No. No. | don't have a specific

nunmber of hours.
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Q Ckay.

>

It's been several.

Q What is your understanding of this
case?

A. Well, essentially the house was
designed within the ordi nances of the City of
North Myrtl e Beach that recogni ze a design flood
el evati on and where the height is calculated from

Q Uh- huh.

A. And, you know, in essence, the fl ood
ordi nance was not being recognized in Tidewater,
and essentially, you know, it's mandated that hones
that are designed in a floodplain actually be
adherent to the actual flood ordinances. The City
of North Myrtle Beach is required to do that. You
know, every nunicipality is to maintain their
federal flood insurance ability, if you wll.

Q Uh- huh.

A And certainly we designed it in
accordance with the flood ordi nance per the City of
North Myrtl e Beach, received a building permt for
that. And certainly the issue is sinply where you
cal culate the height from W were not being
excessive. We were essentially asking for 6 feet.

Q Uh- huh.
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A. And it's very disheartening to know
that, you know, it's not being respected, you know,
in a community that's in a floodpl ain.

Q So is it your understandi ng that the
Ti dewater is not saying you can't build your first
finished floor above the base flood el evation, that
you can't build your height to a certain degree?

A. | think it basically -- again, every
coastal community |'ve been involved with, they
recogni ze the height allowed within a floodpl ain.
You take and conpress a design --

Q Uh- huh.

A. -- if you're held to a certain high
point. Every nunicipality allows you to raise that
up to provide a design that's in conformty within
a fl oodpl ai n.

And certainly, you know, that wasn't
the case here, you know. And that's essentially
where the, | think, the direction of, you know, the
case has gone.

Q And in those other communities that you
speak of in municipalities, do they have PUD
agreenents or PD --

A. Ch, vyes.

Q -- or any district agreenents?
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A. Yes.

Q And what height requirenents, or is the

fl ood zoni ng ordinance in the PUD Agreenent?

A Par don?

Q | s the exception to the height, |ike,
you know, where you calculate fromin the
fl oodplain, within their PUD Agreenent?

A. | think all comunities, Pawl eys
| sl and, for instance, they require to be plus
3 feet above a floodplain that's a V zone, which is
a wave action zone.

Q Uh- huh.

A Plus 3 is built in so it reduces the
federal flood insurance, and it safeguards the
residents to that design to allow you to be
el evated above that point.

Q Ri ght .

A. DeBor di eu, Georgetown County was the
first to raise their height above 35 feet. They
had a |id throughout the whole county of 35 feet.
DeBor di eu saw the need for designs to be not
conpr essed.

Q Ckay.

A. And they actually raised their height
to 45 feet --
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Q Uh- huh.

A. -- to allow you to design a house in
the floodplain, whether it's in a A zone |like the
Nortons or in a B zone, which is the ocean zone.
That's the rock-and-roll zone. That's the wave
action. And they also contributed a firehouse and
afire station to allow the County to accept the
45 feet.

So, yes, there are comunities that
recogni ze the fl oodplain and the hei ghts.

Q And did they anmend -- in that exanple
you gave nme in DeBordieu, did they amend their PUD

Agreenment to raise their height?

A. | believe they did, yes.
Q So 35 feet was for every --
A. It was for every structure of height in

t he County of Georgetown. And since then
Litchfield Conpany raised theirs to higher than
35 feet. Ohers have followed. Prince George has

allowed it to be higher.

Q Uh- huh.

A. Again, it allows properties and hones
to be designed on a view, if you will, of water
above a floodplain. |It's all about providing nore
glass, if you will, nore views to the water and
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keeping the design within, you know, a certain
criteria regarding the flood.
| mean, you have to recognize the

stormvater. And it's not anything that's
| essening. |It's actually raised over the years,
the flood hei ght.

Q And in those PUD Agreenent exanpl es
t hat you gave, were the neasurenent criteria

contained within those PUD agreenents?

A | don't know.
Q Okay.
A. Yeah. | nean, again, as an architect,

you take and review the criteria that's put before
you.

Q Ri ght .

A. The guidelines, the information
regarding the overall criteria that each comunity
has, and you assune it's been recorded and handl ed
properly. And everything now under state
transparency | aws has to be done that way. Every
decision is recorded and basically available to
anybody to review. And we certainly |look to have
t hat understood when you get involved with a design
for a home within a community.

Q You keep saying, like, assunme it's
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recorded. Do you believe that Tidewater

Pl antation's PUD Agreenent was not recorded?

A You know, since |'ve been involved in
this --

Q Uh- huh.

A -- there's, to ne, a lot of areas that

have not been, you know, handled correctly, if you
wll. You know, a developer starts a project. He
has a vision --

Q Uh- huh.

A. -- and it's recorded. Anything that's
beyond that, any anmendnents should all be recorded.

Q What are you referring to specific to

Ti dewat er ?

A. There's -- excuse ne, one npnment.

Q Uh- huh.

A. For instance --

Q Uh- huh.

A. -- 41 feet it's in the guidelines. But

at Tidewater it's recorded at 42 feet in the PUD.
Q Ckay.
A. The 41-foot is actual part of the
design guideline criteria, which should have
been -- you know, the guidelines should have had

42 feet in there, not 41.
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Q And PUD says uppernost plan structure
of 42 feet, correct?

A It did.

Q So isn't 41 feet in conpliance with an
upper nost point of structure at 42 feet?

MR. BELLAMY: (Object to form

You can answer.

THE W TNESS: Can you repeat that?

BY Ms. CARY:

Q Isn't having a criteria that, you know,
requi res honmes to be at 41 feet still in conpliance
with a PUD Agreenent saying that the uppernost
poi nt of structures nust be at 42 feet?

MR. BELLAMY: (Object to form

You can answer.

THE W TNESS: Again, in this case, the
fl oodpl ain governs. The design flood elevation is
by which the City of North Myrtle Beach allows the
poi nt of beginning, if you will, not the grade to
design a house. They recognize that, where it's
not recognized in the ordinance of -- in the
gui del i nes.

(EXHIBIT 3, Norton Hone Design Pl ans,
Bates | abel ed Feli x Ayres 000487-000495, was nmarked

for identification.)
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BY MS. CARY:
Q. | marked Exhibit 3 -- right there, you
can grab that -- which is from your production.

And | Bates-stanped it just so we have a reference
nunber, Felix Ayres 478 [sic] to 495 just for
reference. You can take a mnute to | ook through.

A. Okay.

Q. And are these the Nortons' home design
pl ans that you prepared?

A. Yes.

Q. And when did you prepare these?

A. 2020.

Q. Okay. And are these the only design
pl ans that you prepared for the Nortons?

A. No.

Q. What el se have you prepared for thenf
VWhat ot her --

A Oh. I|I'msorry. This is a culmnation
of many plans that were devel oped for that.

Q. Okay.

A. That's the way | took it.

No, this is the only project that |

wor ked with them on.

Q. Ckay. So post these plans, have you

devel oped any other iteration of these plans for
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t he Nortons?
A. No.
MR. BELLAMY: Can we take a five-mnute
break?
MS. CARY: Yes.
THE VI DEOGRAPHER: Okay. We're going
off record. The tinme is 11:26 a. m
(A recess transpired.)
THE VI DEOGRAPHER: Okay. We are going
back on record. The time is 11:35 a. m
(EXHIBIT 4, Letter fromBen Caldwell to
M. Jeffers dated Septenber 5, 2021, was marked for
i dentification.)
BY MS. CARY:
Q Ckay. |'ve marked Exhibit 4. Do you
recogni ze this docunent?
A. Yes.
Q And what is this docunent?
A. Essentially the City voted to approve
t he appeal and reverse the decision from Ben
Cal dwel | that the cupola is not a necessary
mechani cal feature.
Q And have you reviewed this docunent
bef ore?

A. Yes.
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Q. When did you first review it?

A. After it had been submtted to Ken.

Q. So was it at or around the date of the
deci sion?

A. Yes.

Q. And after reviewing this decision, did
you and/ or the Nortons suggest revising the plans
to conformto this decision?

A. There was a di scussion about it, but |
have not revised the plans to take the cupola off.

Q. Okay. And is it your understanding
that with the cupola now having to be cal cul at ed
within the height that it does not conformto
either the City of North Myrtle Beach fl ood
ordi nance and/or the PUD Agreenent?

MR. BELLAMY: We'll stipulate that the
cupola is a nonissue. |If the house is ever built,
whi ch we hope one day we can build this house,
obvi ously he didn't appeal the issue of the cupola
bei ng a necessary nmechanical feature. So he'l
have to conformw thin the 42 feet.

MS. CARY: Okay.

MR. BELLAMY: Yeah.

BY MS. CARY:
Q Before you testified that your --
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actually, strike that.
Have you ever discussed nodifying the

pl ans with the Nortons?

A. Many tinmes.

Q Okay. And what type of nodifications
wer e di scussed?

A Regar di ng what exactly?

Q Well, since the plans don't satisfy
ei ther measurenent currently, either height
measurenment, did you ever discuss nodifying the
pl ans so that they would conformto height, one of
t he hei ght nmeasurenents or taking out the cupola?

A. Never did discuss taking the cupol a
off. But there were discussions regarding the roof
profile, if you will.

Q Ckay.

A But that's the extent of it.

Q And what do you nean by discussed the

roof profile? How would that change?

A The --

Q You can -- yeah.

A Go back to that exhibit.

Q Exhi bit 3, yeah.

A. It had to do a lot with that upper

| evel .
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Q Ckay.

A. And that's the extent of it.

Q So what was di scussed that you would do
to that upper |evel?

A. The possibility of increasing the roof
pitch up there.

Q Ckay.

A That was it.

Q Okay. So no di scussion about bringing
down the height?

A. No, because it conformed with the city
ordi nance, you know, as far as above the
floodplain. 1It, you know, shown at 42 feet to the
peak, if you will, above the design flood
el evati on.

Q Ckay.

A. And, again, that's 5 feet above grade
to the begi nning point of the design fl ood
el evati on.

Q Okay. So since this decision canme out
that the cupola has to be included in the height
because it's not a necessary nechani cal feature,
you have to neasure -- is it your understandi ng
t hat you have to go to the peak of the cupol a?

A. That woul d be ny under st andi ng, yeah.
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Q And is it correct that then the height
of the structure would have been, fromthe City of
North Myrtl e Beach zoni ng ordi nance, 45 feet?

A. 45 feet?

Q Yes. M math could be wong, so you
could correct ne.

But what woul d be the hei ght
measurenment fromthat certified flood elevation to
t he peak of the cupol a?

A. | don't have that neasurenent here.
You know, because that really wasn't shown as a
measur enment because it was never a point of
reference. It was allowed within the ordinance to
be above since it's a necessary nechanical feature
to get to the roof. | don't have it shown. And
these are not to scale, so..

Q Ckay.

A. It's pretty close, | would say, to your
measur ement .

Q Okay. So since that decision and
since these plans don't conformto the City of
North Myrtl e Beach zoni ng ordi nance hei ght
measurenment, 23-106 --

MR. BELLAMY: (Object to -- go ahead and

finish.
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M5. CARY: Sorry. Hold on. Gyve ne a
m nut e.

MR. BELLAMY: Just for the record, |I'm
just letting you know nmy objection is noted, okay?
Obj ection to form

MS. CARY: Ckay.

BY MsS. CARY:

Q So since these plans currently in
Exhibit 3 do not conformto the City of
North Myrtl e Beach ordi nance 23-106, have you
and/ or the Nortons ever -- have you discussed with
the Nortons conform ng the structure to that

ordi nance or nodifying the height at all?

A | have not discussed that with them
no.

Q Ckay.

A. Since this thing had taken a course of
Its own.

Q Uh- huh.

A. -- you know, our involvenent with
plans, if you will, involvenent had stopped.

Q Ckay.

A You know, because we certainly -- these
were designed entirely around the ordinance. In

fact, the ordinance, 23-106, refers to a m dpoint
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t hroughout North Myrtl e Beach.
Q Uh- huh.
A. This recogni zes 42 feet above the

fl oodpl ai n, design flood elevation plus 1 feet, you

know, floodplain is 8012.

Q Uh- huh.

A. We're at elevation 13.

Q Uh- huh.

A It's called freeboard, additional
safety neasure, if you will. And the height was

cal cul at ed above that design flood el evation at 42,
not to the m dpoint.

As with the City of North Myrtle Beach,
it allows you to go to the mdpoint, which is the
hei ght fromthe overhang to the peak of the roof.
It's that m dpoi nt between.

Q Yeah.

A. So architecturally it would give you a
better | ook.

Q Uh- huh.

A Rat her than have it conpressed. But,
yeah.

Q So you never discussed nodi fying the
hei ght after this decision, the Septenber 5th,
2021 --
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A. No.
Q -- decision fromthe City?
A. No.
Q. So you woul d agree that these plans do

not neet the measurenent standards of the PUD
and/or the City of North Myrtle Beach zoning
or di nance 23-1067?

MR. BELLAMY: Object to form

THE WTNESS: | feel they were
conpliant with the ordinances at the time. The
City of North Myrtle Beach reversed an appeal or
al l owed that appeal to be approved. And certainly
| think if this plan was built today, the cupola

woul d probably not be there.

BY MS. CARY:
Q. Okay.
A. You know.
Q Okay.
A. But . ..

Q. So you woul d agree that per this
deci sion the Board and/or the DRB could not have
approved these plans?
MR. BELLAMY: Object to form
THE WTNESS: | don't agree with that.
BY MS. CARY:
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Q Why don't you agree with that?
A | feel like this plan confornms with the
ordi nance of the floodplain.
Q What about the height? It goes above
the hei ght?
A Well, again, if this house is built,
t he cupola would not be there.
Q But these plans as is?
A Yeah. Okay.
Q They coul d not have approved those
pl ans as they are not in conformance with --
A. Who' s they?
Q The DRB and the Board at Ti dewater.
MR. BELLAMY: (Object to form
THE W TNESS: These plans conformto
the city ordinance of North Myrtle Beach with the

exception of the cupola --

BY MS. CARY:
Q Uh- huh.
A. -- that has been noted here. | have

not nodified these plans.
Q Ri ght .
A Yeah.
Q So you would agree that the DRB -- the

Ti dewat er DRB and/or the Board cannot have approved
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t hese plans with the cupol a?

A. Based on this decision, yes.
Q Correct.
A Yes.

Q When did the Nortons retain you for
your architectural services?
A 2018, 2019.
Q Ckay.
(EXHIBIT 5, Letter fromFelix Ayres to
Ken Norton dated August 31, 2018, was narked for

I dentification.)

BY MS. CARY:
Q Do you recogni ze this docunent?
A Yes.

Q And would this be -- August 31st, 2018,
I's that approximately when the Nortons first
retai ned you? Wuld you agree with that?

A Yes.

Q And this is your agreenent with the

Nortons for the Tidewater plans?

A Yes.

Q For this hone?

A. Yeabh.

Q Ckay. And is this your contract for
that, for your services?
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A. Yes.

Q | s there any ot her docunent or letter
t hat explains the services or this is it?

A. That was it.

Q Okay. When you first nmet with the
Nortons, what was di scussed? Wat were sone of the
i nportant things that they wanted for their honme?

Li ke, what was priority for themin their design

pl ans?
A. Cbviously in a respect of the view --
Q Okay.
A. -- if you wll,

The gym was an i nportant aspect of

Ken's |ife.

Q Ckay.

A. The daughter's involvenent in the
desi gn.

Q Ckay.

A And trying to maxim ze the views on the
wat er .

Q Ckay.

A The bul khead was a concern. |t never
really was a bul khead. It was sort of a defining

area. And when | say defining area, it was, |

t hi nk, put out by maybe the original devel oper, but
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It wasn't properly built and he was going to have

to have that rebuilt.

Q Uh- huh.

A. The dock, | was scared for himto wal k
out on.

Q Ckay.

A You know. He's a big guy. And
certainly he was going to have plans to nodify it.

Q Ckay.

A. But for the nobst part, you know, the
aspect of trying to represent sonething of the
Charl eston, the Lowcountry architecture was
i nportant to them as wel|.

And | believe | shared with you sonme of
t he i mages that they brought forward, you know,
t hrough sonme of their ideas, if you wll.
Q Ckay. So the photos in your

production --

A. Yeah.

Q -- cane fromthem --

A Yeah.

Q -- as to what they preferred?
A. Yeah.

You say production. That's an

I nteresting word.
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Q Yeah, docunent production. That's what
we call it.

A. That' s okay.

Q And how long did it take for you to, |
guess, draft and prepare those plans fromstart to
finish?

A | think the design was prepared within

four nonths, if you will.

Q Ckay.

A. We go through several iterations, if
you will, and this is a CAD drawi ng, which is
the -- when we get beyond a creative point, that's

when the CAD draw ngs are brought forward.

Q Cone out?

How many revisions would you say you
went through with the Nortons for the design?

A. Several. You know, | listen. | don't
do anyt hing but that, you know, and they
certainly -- | think, these plans represented, you
know -- reviewed by Sue and Ken Norton throughout
t he whol e process.

Q Uh- huh.

And are you aware that the Nortons'
home pl ans were denied for reasons other than just

the hei ght?
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A. By the Design Revi ew Board?

Q By the Design Revi ew Board.

A. Yes.

Q First denied it, yeah.

A Yeah. We had to address a few
coment s.

Q And did you ever revise those plans --

A Yeabh.

Q -- and resubmt thenf

A. Yes.

Q When was that?

A Those plans, there was a nunber of the
el ements that were included, | think, in those

comments integrated into these plans. The

handrail s were consi stent. The tri m around.

Q Are in these plans?

A. Uh, yeah. | may have their comments in
her e.

Q Yeah.

A. |f you' ve got them that's fine.

(EXHIBIT 6, Email to Ken Norton, Felix
Ayres, and Grand Strand Contracting from Bob Mss
dated July 6, 2020, Bates | abel ed
Ti dewat er _0024- 0025, was marked for

I dentification.)
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BY Ms. CARY:

Q | marked this as Exhibit 6, which is
the July 6, 2020, email fromthe Design Review
Board to Ken Norton, and yourself is on this emil,
denying the construction plans. |s this what
you're referring to?

A Yes.

Q And this is dated July 6, 2020. I
believe these plans were dated April 24th, 2020.
Were there ever any subsequent plans that were
created and submtted? | believe you testified
before these were the only plans that were created.

A. We had devel oped plans that showed the
staircase. Those plans were not submtted back to
t he Design Review Board --

Q Ckay.

A. -- to my know edge.

Q Okay. Do you know why not ?

A. Well, they had a portico, if you wll,
a portico shade --

Q Uh- huh.

A. -- that allowed -- it was a drop-off.
It took a nore el aborate turn for the drop-off in
the front --

Q Ckay.
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A. -- in lieu of the staircase. But this
I's the portico shade here --
Q Ckay.
A. -- which allows you to cone and go in

| ieu of the staircase.

We did review actually having a
floating stair com ng down and cascadi ng on either
side --

Q Ckay.

A. -- which the Nortons were intrigued
with, but they certainly felt the portico shade was
equal ly as attractive, if you will. | think

certainly the Itenms 1 and 2 were not agreeable to

t hem

Q Ckay.

A. Cbvi ously for the reasons we
di scussed --

Q Uh- huh.

A -- regarding the floodplain --

Q Uh- huh.

A -- and the cupol a.

Agai n, the roof pitch was again
revi ewed, but we never really re-presented that to
t he Board. We do have a substantial pitch on the

front of this porch here at 9/12, which offers a
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good bit of pitch to the front of the design.
Item 6 was addressed regarding the
railing. So these plans have consistent railings.
The exposed rafters were revised on a majority of
the plan, but yet this still has the rafters on the
back.
No. 8 was regarding the fire pit, which
IS shown here.
Q Uh- huh.
A. We quite honestly did not understand
t hat because it was conpliant being further away
fromthe house at 20 feet and any vegetation back
there. So it wasn't revised on this plan.
And No. 9, the garage door, that was an

8-f oot -wi de door.

Q Uh- huh.

A. They assuned golf cart --

Q Uh- huh.

A. -- but yet that can be used for smaller

cars. Typically we allow 9 feet for bigger cars
with bigger mrrors, but, you know, we had generous
wi dt hs on these other doors. That was just a
smal l er width door. But that garage door w dth
stayed the sane.

Q Ckay.
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A. And then the 6-inch trimwas revised.
Q But the revised plans were never
submtted to the DRB; is that correct?
A. To ny know edge, no.
Q Okay. I'msorry to junp around, but if

you go back to Exhibit 5, which is your contract
with the Nortons --

A. Ckay.

Q -- was that your standard agreenent for
desi gni ng and preparing home plans?

A. Yes.

Q And is that your standard price, the

$1 per square foot of total heated square footage?

A Yes.
Q. Yes?
A. Actually, it's $2 a foot. It's

designed at a dollar and then a dollar for the CAD
wor K.

Q Okay. Got it.

| have a question on Exhibit 3, which

is the home design plan. And is ny understanding
correct that the gymis on the ground floor of the
home?

A. It's on the -- yeah, the | ower |evel,

yeah. The garage being the lower level. This is
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t he el evated floor --
Q Ckay.
A. -- at the design flood el evation.
Q Okay.

Did you obtain an elevation certificate
for the property?
A Yes. There would have been one.
Q Do you have a copy of that?
A. | do not. | think the surveyor, he

provides that information to us.

Q Uh- huh.
A. | believe there's a copy of the survey
in the final | sent to you. There should be a

copy. This right here.

Ckay. And who was the -- okay.
Harry Bruton.

And you found that what was the --
Par don ne?

VWhat was the base flood el evation?
The 8012. It says that right here.

And do you determ ne that or --

> o0 >» 0 >» 0 > 0

No. No. |It's all part of what the
surveyor does, and it's available through us early
on in the design process. W can go online now and

find out where the flood lines are so we get an
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early read on how nuch water is going to be
covering the property.

Q Ckay.

A. And, you know, the first thing we do is
get this information and get the floodplain. And
the next call | nmade was to Ben Cal dwell of which
he reiterated to ne that the ordi nances are
relative to the design flood elevation plus 1 and
t he hei ght according to that.

In our first conversation, he indicated

it was to the mdpoint, which is it is in the

or di nance.
Q Uh- huh.
A. But, to nme, that's our point of

begi nning, if you wll.

Q But they don't measure to the m dpoint?
What did Ben Cal dwel|l say?

A To the mdpoint. He told ne in the
first conversation | had with themwas to the
m dpoi nt, which is the ordi nance --

Q Ckay.

A. -- throughout North Myrtl e Beach.

They have recogni zed the hei ght of

42 feet in Tidewater, again, which we conplied

with. And it's unique to the city to allow that,
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but | think they were being respectful of
Ti dewat er .

Q Ckay. So when you went and determ ned
t he base flood el evati on, where did you go | ook at
the flood map?

A We al ways | ook at the flood maps, but
t he surveyor, you know, that's their duty to
establish the floodplain. And they go based on
fl ood maps and they reference those, and he
I ndi cated here it was 8012.

Q Okay.

A. And we al so | ook at the height of the
| and, of the property, if you will. This is above
sea |level, and the Nortons average anywhere from 7
to 8 point sonething.

Q Uh- huh.

A. So our garage floor was set at 9, and
the base flood being at 8012, the gym fl oor was set
at 13.

(EXHI BIT 7, Defendant's Suppl ement al
Answers to Plaintiff's Interrogatories, was marked

for identification.)

BY MS. CARY:
Q Do you recognize this docunent?
A. |"'mreading it nowto see if |
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recogni ze it.
Q Ckay.
(Pause in the proceedings.)
A Okay.
Q Do you recogni ze this docunent?
A Yeah.

Q And if you go to page 7 where it

di scusses your opinions --

A Uh- huh.

Q -- did you approve this before it went
out ?

A. Thi s?

Q Yeah.

A. Ch, yeah.

Q A summary of your opinions?

A. Yes.

Q Ckay. So here on A where it says that
this mandate is significant due to increase in the
revised flood el evation maps indicating increased
wat er hei ghts.

I n your opinion, wouldn't the hei ght of
the first finished floor fromthe ground be nore
| nportant than the uppernost point of the structure
for flood purposes?

A. Not necessarily the height, but yet the
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fl ood ordi nance recogni zes raising the floor |evel
so that you don't have -- you |limt your damge to
the structure. And the point of height is actually
determ ned where that -- what we call design flood
el evation is.

Q Uh- huh.

A It's the point of beginning in a
f 1 oodpl ai n.

Q Ri ght .

A. And so above that design flood
el evation is your height of 42 feet.

Q Ri ght .

But woul dn't the mandate of having your
first finished floor fromthe base flood el evation
or 1 foot above the base floor elevation be nore
| nportant than the uppernost point of the structure
for flood purposes?

MR. BELLAMY: Object to form

You can answer, Feli x.

THE W TNESS: Again, in ternms of flood

prevention, if you wll --

BY MS. CARY:
Q Uh- huh.
A. -- that finished floor is -- | think

where you place it is paranount.
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Q Ri ght .

A Regardi ng the overall height, that's
what the ordinance allows in the City of
North Myrtle Beach. They allow you to cal cul ate
your hei ght above that design flood el evation.

Q But if someone was to design their
first finished floor from1l foot above the base
flood el evation but still measure the height of the
overall structure fromthe finished grade to the
peak, wouldn't that still be -- you know, woul dn't
that still be adequately dealing with the, you
know, concern about the flood el evati on maps
I ndi cating increasing water heights?

A. As | stated before, you conpress a
desi gn when you hold it to grade.

Q Uh- huh.

A. And all municipalities are requiring
you to design in a floodplain, you know, a design
fl ood el evation, and then they allow your height of
your structure to be above your designed fl ood
el evati on point.

Q Uh- huh.

A So it allows the design to keep it from
bei ng conmpressed --

Q Uh- huh.

Veritext Lega Solutions

800.743.DEPO (3376) calendar-carolinas@veritext.com www.veritext.com



© 00 N oo 0o b~ wWw N PP

N D NN NN P P P PR PR PR
ga A W N P O © 0 N O 0o~ WO N+ O

Felix Ayres June 9, 2025
Tidewater Plantation Community Association, Inc.v. Norton, Suzanne N., et a

Page 59

A. -- i f you will.

Q So in B, it says, The Nortons' plans
conplied with federal, state, and local |aws, and
rejection of those plans on the basis of height was
| nappropriate. The correct standard of hei ght
woul d have allowed the Nortons to be sufficiently
protected in a flood zone.

Woul dn't you agree that it was -- the
pl ans are not appropriate once the cupola was
determ ned not to be a necessary nechani cal
feature?

MR. BELLAMY: (Object to the form

THE W TNESS: Again, the decision made,
you know, regarding the City on the appeal.

BY MS. CARY:

Q Uh- huh.

A. You know, these plans were prepared and
conpl i ed.

Q Uh- huh.

A. Okay? Now, the fact that it was a
mechani cal feature, if you will, accessing the roof
was a basis by which these plans were prepared.
They canme in and had an appeal on that.

Q Uh- huh.

A. And certainly again noving forward, the
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cupol a woul d be renoved --
Q Ckay.
A. -- if youwll, to conply with the
Cty
Q Uh- huh.

A And we're all about conplying with the
City. But this is referencing FEMA and the fl ood
requi renents.

Q But it doesn't neet the FEMA -- the
pl ans as they are currently are not --

A. No, they do.

Q -- conpliant?

A. No, they are conpliant.

Q But with the cupola they're not,
correct?

A. Yeah. But, again, these plans would
not be inline with the City regarding, you know,
the cupol a being up there.

Q Ri ght .

A. Ckay.

Q And C, it says, Deviation fromthose
standards could result in significant damage to the
Nortons, including, but not limted to, inadequate
fl ood zone protection features, reduced property

val ues, risk of preventable storn flood danage, and
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potential issues with insurability.
How did you cone to this concl usion?

A. Agai n, the experience |'ve had in
desi gning honmes within the coastal area within the
fl oodplain --

Q Uh- huh.

A. -- that's how | cane to that
conclusion. You know, for a community not to
recogni ze the floodplain and -- you know, again, to
me, this is the first time it's really been brought

forward in this comunity.

Q Uh- huh.
A. To allow architectural expression, if
you will, to be conpliant with their guidelines,

but on also, you know, you have to be conpliant
with the comunity of which you live in. And
North Myrtle Beach has a mandate to adhere to the
fl oodpl ain, you know. And it's a bal anci ng act
bet ween what the community wants --

Q Uh- huh.

A -- design-wi se and al so what the
or di nances are.

Q Uh- huh.

A. So you really have to respect both.

And, again, all nmunicipalities recognize allow ng
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hei ght above your design fl oodpl ain.

Q Al municipalities do?

A. Yes. You know, they basically --
Geor get own was put --

Q Uh- huh.

A -- on probation --

Q Uh- huh.

A -- after Hugo.

Q Uh- huh.

A. They had so many properties that were
nonconpl i ant - -

Q Uh- huh.

A. -- with the fl oodplain. Robert Cox was

brought in as a Chief Flood Enforcement Officer in
Georgetown County. His task was to assure that the
county would be lifted off that probation in which
he succeeded. He established recogni zable fl ood
ordi nances that are being net today to avoid, you
know, the disaster we had after Hugo.
And certainly, you know, the City of

Myrtl e Beach recogni zes plus 3 feet above. You
know, it actually hel ps reduce their flood
I nsurance prem unms by buil di ng higher.

Q Uh- huh.

A. And North Myrtle Beach did the sane.
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They have an ordi nance that recogni zes the design
fl ood el evati on.
M5. CARY: |'ll mark this.
(EXHIBIT 8, Planned Unit Devel opnent

(PUD) Agreenment between The City of North Myrtle
Beach, South Carolina and Southern Land and Gol f
Conmpany, Ltd. for the Tidewater Golf Club &
Pl antati on, Bates | abeled Tidewater 0717- 0801, was
mar ked for identification.)
BY MS. CARY:

Q Do you recogni ze this docunent?

A Yes, | do.

Q And this is the Planned Unit
Devel opnment agreenent between the City of
North Myrtle Beach and Tidewater Plantation; is
that correct?

A. It appears to be so.

Q And if you flip to page 5.

A. Okay.

Q First, what is your understanding of a
PUD Agr eenent ?

A. It's a planned unit devel opnent. It
essentially allows for a -- it is an agreenent.
It's an agreenent of decisions nmade by the

devel oper and the City of which the City adopts and
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t hen essentially becones an extension of their
zoni ng ordinance, if you wll.

Q So this is Tidewater Plantation's
zoni ng ordi nance, correct, essentially?

A. It's the PUD Agreenent that the City of
North Myrtl e Beach hopefully had adopted. Yes, it
beconmes an extension, if you will, of their
ordi nances, if you will. And there's 42 feet here.

Q Ri ght .

And it also has the -- in the first
par agraph under Devel opnent Standards, it has how
the buil di ng hei ght should be neasured. All
bui | di ng hei ghts are nmeasured fromthe uppernost
point of the structure to the average finished
grade (Chi mmeys are not included in neasuring
buil di ng height in single famly structures),
correct?

A. That's what it says.

Q So the PUD Agreenent does contenpl ate
how t o neasure the height of a building in
Ti dewat er Pl antation?

MR. BELLAMY: (Cbject to form
BY Ms. CARY:

Q. Correct?
A. That's what it says here.
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Q Goi ng back to your statenent about
potential issues with insurability, did you discuss
wi th any insurance conpany about the Nortons' hone

design plans and their potential insurability?

A Just a nmonent here.

Q It should be this one right here. It's
at page 7.

A. Any di scussion we had relative to

I nsurability, again that's really between the
Nortons and their insurance conpany.

Q Uh- huh.

A. Al so whet her or not they receive any
fl ood i nsurance coverage, if you wll.

Q Uh- huh.

A. You have to be conpliant to qualify
for, you know, flood insurance. And certainly
they've kind of run together in a path, if you
will, when you' re building a house in a floodplain.

Q So for this, you do not discuss any
potential issues with insurability regarding
Nortons' hone design plans?

Whi ch section are you referring to?

A
Q On page 7, it's Section C.
A O this?

Q

Yes. |Is that also about your -- |
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t hi nk your -- yeah, right here, potential issues
with insurability.
A. Yeah. In other words, if you're
nonconpl i ant --
Q Uh- huh.
A -- you know, essentially you nay or may

not receive insurance based on the fact, you
know -- the City doesn't really want to permt
anything unless it's being conpliant with the fl ood
or di nance.

Q Uh- huh. Are you aware that other hones
i n Tidewat er have been permtted and are in
conpliance with the first finished fl oor being
above the base flood el evati on?

A Yeah. But those hones are not in
conpliance with the city ordi nances of design flood
el evation. Those hones were actually not given the
opportunity to allow nore glass to the view. Their
design flood el evation was chosen because they park
under neat h.

Q Uh- huh.

A. They are el evated but their design
fl ood el evati on woul d have been a springboard for
all ow ng the houses to be a little bit higher out

t here.
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Q Uh- huh.
A. And they were not allowed that
opportunity.
Q So it's really about allow ng nore

hei ght to a structure rather than flood prevention?
A No. It's about being conpliant with

the flood requirenents that are in this area. And

you have to recognize the fact that you're living

In the Lowcountry, which is against the Tidewater.

Q Uh- huh.

A. And you are going to get fl ooded.

Q Uh- huh.

A. And how can you prevent and mnin ze

danmage not only to your property --

Q Uh- huh.

A. -- but to the adjacent properties.
Q Uh- huh.

A You don't want debris and stuff

floating around after a storm So you m nim ze the
I npact that the structure has to the adjacent
properties.

In this zone, we have an AE zone, which
Is a slowrising water zone during a hurricane.
The storm surge will conme up the waterway and fl ood

the properties. That's an area that doesn't
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necessarily provide a | ot of damage that it would
require on the oceanfront --

Q Uh- huh.

A. -- where you have to allow conplete
breakaway walls. W have walls that allowit to
rel ease the hydrostatic pressure. And it keeps
t hat buil dup of water from collapsing that wall.

Q Uh- huh.

A So we have | ouvers, we have vents,
things like that to allow water to pass through.

Q Uh- huh.

A | f you don't recognize that, then I
think you're doing the community a disservice.

And certainly those hones that were
el evat ed nuch hi gher could have had a nuch hi gher
poi nt because their floodplain would have been
calculated -- the design flood el evation would have
been cal cul ated nmuch hi gher because they chose to
define where that floor level is.

Q And the City permtted those houses --
t hose hones were permtted by the City of
North Myrtl e Beach?

A Yes. Yeah. Because the City basically
| ooks at, you know, their floor level is

el evated --
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Q Uh- huh.
A -- above --
Q Ri ght .
A -- the floodwater, if you wll.
Q Because that is the nost inportant to

be in conpliance with the City of North Myrtle
Beach fl ood prevention ordi nance, correct?

MR. BELLAMY: (Object to form

THE W TNESS: It's -- again, the fact
that they chose to be much higher --

BY MS. CARY:
Q Uh- huh.
A. -- they really -- you know, certainly

t hat was their decision.

Q Ri ght, yeah. |'m not talking about the
City of North Myrtle Beach zoni ng ordi nance, the
hei ght nmeasurenent 23-106; |1'mtal king about the
City of North Myrtle Beach zoning, the fl ood damge
prevention ordi nance. That just requires the base
fl ood elevation to be 1 foot above.

A But the 23-106 goes hand in hand with
t he whol e revi ew process. | nmean, that has to be
recogni zed by Tidewater as a part of the overall
ordi nance that you're building in. And that's,

again, part of the frustration on this part was

Veritext Lega Solutions

800.743.DEPO (3376) calendar-carolinas@veritext.com www.veritext.com




© 00 N oo 0o b~ wWw N PP

N D NN NN P P P PR PR PR
ga A W N P O © 0 N O 0o~ WO N+ O

Felix Ayres June 9, 2025
Tidewater Plantation Community Association, Inc.v. Norton, Suzanne N., et a

Page 70

that it's not being recognized.
And t hey shoul d have been approved, and
t hey shoul d have noved forward because it conplies
with North Myrtle Beach and the fl ood ordi nances.
Q But those -- | nean, those plans as

they are currently do not conply, correct?

A The plans that you presented here --

Q. Yes.

A -- with the exception of the cupol a,
you know, certainly conply. | nean, they were

given a building permt right here.
Q That was before the cupol a was
determ ned to be a necessary nmechani cal feature?

A. At the tinme they determined it was

necessary.
Q Ri ght .
A. You know, and it was conpliant with

what you're referring to as the ordi nance of the
fl ood.

Q Did you ever go to the City and request
an anmendnent to the Tidewater fl ood agreenent?

A. | have not. That's not ny job. It
shoul d have been done years ago.

Q Uh- huh.

A. But, I nmean, at the tine | was hoping
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to actually have the Design Review Board reali ze,
you know, there's paraneters we need to have put in
pl ace to allow architectural expression, if you
wll, above the floodplain that is conform ng not
only to their guidelines but to the comunity as a
whole. And it certainly, you know, was not

recei ved.

Q But are they conplying with their PUD
Agreenment, which is all building heights are
measured fromthe uppernost point of the structure
to the average finished grade?

MR. BELLAMY: (Cbject to form
THE W TNESS: Again, with 23-106 in
play with the city ordi nance, Tidewater has to

recogni ze that and they're not --

BY MS. CARY:
Q |s 23-106 --
A -- because --
Q Sorry. | didn't mean to cut you off.

A. But, again, that's a conbined --
conbi ned docunents that have to be part of
Ti dewat er and al so, you know, the City. It's --
again, their ordinances -- | nean, their PUD
Agreenent is an extension of the City, if you will.

So by Tidewater being accepted into the
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city as part of their zoning ordi nance, they agreed
to uphold to all of the ordinances of the city.

And 23-106 is part of that. That becones -- the
City has to have a recognition that they're doing
everything they can to mnimze flood damage.

Q What are you basing that opinion or
your statenent on that they go hand and hand and
that this is an extension of the city ordi nance?
VWhat authority are you relying on to nmake that
st at enent ?

A Agai n, anytime, you know, my first call
was to the City.

Q Ckay.

A. | had the survey, | called the City,

t hen Cal dwell says, You're in a floodplain. W
measure height fromthe design flood el evation
above. And he told nme to the m dpoint of the
roof --

Q Okay.

A. -- which is fromthe overhang to the
peak, that m dpoint.

Q Uh- huh.

A. He came back and addressed the fact
that Ti dewater recogni zes 42 feet so design flood

el evation up to 42 feet. And that's where our

Veritext Lega Solutions

800.743.DEPO (3376) calendar-carolinas@veritext.com www.veritext.com




© 00 N oo 0o b~ wWw N PP

N D NN NN P P P PR PR PR
ga A W N P O © 0 N O 0o~ WO N+ O

Felix Ayres June 9, 2025

Tidewater Plantation Community Association, Inc.v. Norton, Suzanne N., et a

Page 73

pl ans were designed to, 42 feet.
Q Did you ever hear anything from Ben
Cal dwel | that the height neasurenent is to the peak

of the structure and not the m dpoint?

A. I n several communi ques - -

Q Uh- huh.

A -- on which | think you have been privy
to --

Q Uh- huh.

A -- he refers to this as, The rest of
23-106 still applies to where the 42 feet is

measured from \When a property is located in a
fl ood hazard zone in Tidewater, the height is
measured fromthe finished floor above. Flood
hazards are the elevation to the peak of the roof.

Q Uh- huh. The peak of the roof, not the
m dpoi nt.

A Right. But their ordinance reflects
the m dpoint.

Q Ri ght .

A Again, this is recognizing the fact
that 42 feet had existed in the Tidewater PUD.

Q Uh- huh.

A And it's the City working with

Ti dewater, if you wll.
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Q |s there any other authority you have
for making the determ nation that 23-106 applies
ot her than Ben Cal dwel | ?

A It's part of their ordinance. | think
as an architect, |I'mbound to what the ordi nances
are, you know.

Q Uh- huh.

A So I'mnot sure | understand the
question as being the authority on it.

Q Goi ng back to | ooking at the PUD on
page 5. Right here.

A. Thank you.

Q Uh- huh.

A. Ckay.

Q Do you see Devel opnent Standards? This

section references Section 23-109(1) of the
North Myrtl e Beach Zoni ng Ordi nance, correct?

A Yes, it does reference that.

Q But it does not reference
Section 23-106 of the City of North Myrtle Beach
city Ordinance, right?

A. That is correct. And this was
apparently recorded in '92.

Q Ri ght .

And are you aware of when 23-106 was

Veritext Lega Solutions

800.743.DEPO (3376) calendar-carolinas@veritext.com www.veritext.com




© 00 N oo 0o b~ wWw N PP

N D NN NN P P P PR PR PR
ga A W N P O © 0 N O 0o~ WO N+ O

Felix Ayres June 9, 2025

Tidewater Plantation Community Association, Inc.v. Norton, Suzanne N., et a

Page 75
enact ed?
A No, |'m not.

MR. BELLAMY: We stipulate it was in, |
t hi nk, 1983.

MS. CARY: It's '88.

MR. BELLAMY: ' 88, yeah.

MS. CARY:  Uh- huh.
BY Ms. CARY:

Q Do you believe if 23-106 of the
North Myrtle Beach Zoni ng Ordi nance was to be
contenplated with this PUD ordi nance that it woul d
be included in this first paragraph on page 57

MR. BELLAMY: (Object to form

THE W TNESS: Typically it could have
been provided, but it wasn't. | don't know who the
aut hor of this was, but, again, when you're working
with the Cty and the ordi nances, there's
references that are attached and applied on both
sides, if you wll.

And when you're presenting docunents to
go to the City for building permt, you have to
basically conply with those ordi nances.

BY Ms. CARY:
Q Uh- huh.
(EXHIBIT 9, Affidavit of Ward O L.
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"Felix" Ayres, |11, Bates | abeled Felix Ayres
000464- 000465, was marked for identification.)
BY MS. CARY:

Q Do you recogni ze this docunent?

A. Yes.

Q Your affidavit executed Decenber 20th,
20227

A Yes.

Q And that is your signature on page 2 of
t he document ?

A. Yes.

Q It's paragraph 11, and it states, In ny
pr of essi onal opinion, the Norton plans conplied
with federal, state, and |local |aws, and rejection
of those plans on the basis of height was
| nappropriate and that the use of correct standards
for height nmeasurenent woul d have all owed the
Nortons to be protected in a flood zone as
I ndicated [sic] by FEMA in the City of
North Myrtl e Beach Ordi nance.

What FEMA regul ation are you referring

to in this paragraph?

A FEMA basically establishes flood zone
criteria.
Q Uh- huh.
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A. That's what |'mreferring to.

Q Ckay. FEMA regul ation doesn't
contenpl ate hei ght, correct?

A. It does in that the height is
determ nate on where you begin your design from --

Q Ckay.

A -- if you will. The height is elevated
to that design flood elevation, and then fromthere
your height is established. And the City of North
Myrtl e Beach recogni zes that as your point of

beginning in a floodplain. So at grade, you're

here. |In a floodplain, you're here.
Q Uh- huh.
A. It allows the architectural expression

and not to be conpressed.

Q Uh- huh.

A. And it's just being conpliant with the
FEMA requirenents that way.

Q So FEMA only requires that the first
finished floor be built above base flood el evation?
It doesn't require a maxi nrum hei ght or how t hat
hei ght of -- calculation of the structure?

A No. But it goes hand in hand with the
poi nt of which, in your floodplain, you're

el evated, of which -- where you begin your point.
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Q Uh- huh.

A. And essentially at grade you're here
[ denonstrating] .

Q Ri ght .

A. In a floodplain, you're here
[ denmonstrating]. And that's all it's referencing
her e.

Q But can't you still have your first

finished floor be above the base flood el evation
and still nmeasure fromgrade to the upper point?

MR. BELLAMY: (Object to form

THE WTNESS: Not in a floodplain. You
have to reference the design flood el evation.
BY MS. CARY:

Q But you would still be conplying wth

the first finished floor being built above base
fl ood el evation?

MR. BELLAMY: Object to form

THE W TNESS: Again, it goes hand in
hand with the architecture as what -- you know, you

are conpliant by establishing where your finished

floor is.
BY Ms. CARY:
Q Ri ght .
A In this case, our finished floor was
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only 4 or 5 feet above grade.

Q Uh- huh.

A Not 10 or 11 feet like the rest of the
homes on Sout h | sl and.

And by nature, they could have been a
much nore val uabl e design for the honmeowners out
there. They would have had nore gl ass, nore
appreciation of windows with a view --

Q Uh- huh.

A. -- but, you know, they were being held,
not allowed to be designed according to, you know,
the design flood el evation, which the ordi nance
recogni zes, the City of North Myrtle Beach. You
know, they recognize the design flood el evati on,
and above that is where you cal cul ate your height.

Q So the calculation fromthe base fl ood
el evation to the height is really an architectural
consi deration?

A No. No. Well, it is architectural but
not just architectural. | think it conplies with

the desire of a community to have attractive hones.

Q Uh- huh.
A But it also allows where you begin your
cal culation fromfor your height. | nmean, that's

just logic on the side of the City to allow that.
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And all the nmunicipalities that allow that as a
poi nt of beginning, | call it, where you begin your
design fromis -- | think it just goes hand in
hand.

Q Uh- huh.

And woul dn't you agree that in the DRB
readi ng the PUD Agreenent -- that's what they're
going off of -- that that's what they were
followng? That's their zoning ordi nance and t hat
I's what they properly conplied with when they
deni ed the Nortons' hone design plan?

A. When you say they, you' re talking
about - -
The DRB and the Board.
And t he Board?
Uh- huh.
MR. BELLAMY: (Object to form

O > O

You can answer.

THE W TNESS: That apparently is the
case. But as we found out, it's not being
respectful to individuals' right to build within a
f1 oodpl ai n.

Architecturally, as | nentioned
earlier, I don't think any of those hones were

given the fair due that they deserved property
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val ue-w se but also, you know, they -- | tried to
bring it forward to the DRB - -

BY MS. CARY:

Q Uh- huh.

A -- with the Nortons, and it was not
under st ood - -

Q Uh- huh.

A. -- as to designing in a floodplain. It

has different nmeasures and ordi nances you have to
abi de by.

Q You believe they're complying with
their PUD Agreenent?

A. At this point I do not. You know, they

were saying 41.

Q Uh- huh.
A. It was 42. They were not in line. You
know, you have to -- | nean, a 1 foot increase in

anybody's design paraneter as an architect, you
give an extra foot, | give an extra foot in the
ceiling. | mean, that's huge and that wasn't being
adhered to.

Q But that's still in conpliance -- oh,
sorry.

A. The other point is the floodplain. You

know, after what | w tnessed after Hurricane Hugo,
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| wal ked the beach of Garden City, DeBordieu, you
have to be respectful of what the strength of the
wat er can do.

And that's all this ordinance is doing
IS recognizing, mnimzing damage to adj acent
properties and designi ng sonething that gives you
hal f a chance to have sonething left after a storm
And al so hopefully design sonething that's
attractive for the comunity. And that's all.

Q Woul dn't you agree that the DRB
standards at 41 feet are still in conpliance
because the uppernost point of the structure is
maxed at 42 feet?

MR. BELLAMY: (Object to form

THE W TNESS: They're not running
toget her, you know. | nean, when they publish
desi gn gui delines, they should cone exactly out of
t he planned unit devel opnent standards. [It's
covenants and restrictions that go hand in hand.

CGui delines are a designer's cookbook,
if you will. They' re an extraction fromthe | egal
| anguage that's in the covenants and restrictions.
It becones in layman's ternms how you approach a
desi gn.

And, to nme, we were just trying to
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align with the city ordinance, the city
requirements of the flood criteria. And the City
recogni zes that. | don't know why Ti dewat er
didn't.

MR. BELLAMY: Taylor, how much | onger
have you got? You' ve got plenty of time. | was
just trying to...

MS. CARY: Yeah, not nuch. Probabl vy,
i ke, another 20 m nutes or so.

MR. BELLAMY: Okay. | my have sone
foll ow-up questions. Do you mnd if we take a
break for lunch?

MS. CARY: Yeah.

MR. BELLAMY: COkay. Good.

THE VI DEOGRAPHER: Okay. We're going
off record. The tinme is 12:42 p. m

(A lunch recess transpired.)

THE VI DEOGRAPHER: We're goi ng back on
record. The time is 1:49 p. m

(Off-the-record conference.)

MS. CARY: | do want to mark anot her
exhi bit.

MR. BELLAMY: Oh, |'ve seen this.

MS. CARY: Yeah.

(EXHI BIT 10, Nonconversion Agreenent,
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Bates | abel ed Felix Ayres 000374-000375, was narked
for identification.)
BY MS. CARY:

Q So | represent to you this was in the
docunments you provided to nme in response to the
subpoena.

A Uh- huh.

Q Do you recogni ze this docunent?

A | do.

Q Okay. What is this docunent?

A Essentially, the City's requirenent to
an owner is to recognize the fact that they're
buil ding in a floodplain.

Q Ckay.

A. And, you know, |like Item 3 says,
Mechani cal, electrical, plunbing devices shall not
be installed below the base flood el evati on.

And the requirements that the code
requires in dealing with the floodplain and the
owner, | guess in this case Steve Martin, was just
acknow edging the fact that they're in a floodplain
and they have to agree to all this.

Q All right. D d you design Steve
Martin's home?

A. No.
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Q Ckay. Why was this in your file for

t he Nortons?

A. It canme to ne through Ken Norton.

Q Ch, okay.

A And | am aware that this residence, |
believe, is out in South Island -- on South Island,

excuse nme. Yeabh.
Q Yeah, South I sl and.
A Lot 382, yeah.
Q Ckay. When was this provided to you?
Do you recall?
A. No, | don't recall
Q Okay. Did you utilize this docunent in
prepari ng your design plans or was this provided?
A. No. It was provided after the | awsuit
started.
Q OCkay. Got it. Al right.
MR. BELLAMY: | was |l ooking for a date
on it, but there isn't one.
M5. CARY: Yeah. It says it's
Septenber 16, 2024, is when it was notarized, so...
MR. BELLAMY: All this really kind of
started back in 2020.
M5. CARY: Yeah. | was curious about

when it was.
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MR. BELLAMY: Okay.

BY MS. CARY:

Q And for my understandi ng, when | went
on the FEMA flood map, it came up -- you know, |
put in the Nortons' hone address, and it came up as
Zone AE1ll feet.

A Uh- huh.

Q |s there a reason that it would be AEll
on the FEMA flood map but a different, you know,
AE12 --

A Can | see that?

Q Yeah.

A. This is the current map?

Q Yeah. | printed it this weekend so --
A Yeabh.

Q -- pretty current.

A. Again, we relied on what the surveyor

provi ded to us.

Q Okay.

A And it could have been that -- well,
this is effective 2021 it says here.

Q Yeah. That was the | ast date from when
| searched.

A Does this need to be added as an

exhi bit?
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Q We can add it as an exhibit.
MR. BELLAMY: Yeah.
THE W TNESS: But | don't know why.
They historically have gone out and have becone

nore accurate with their ability to determ ne how

high the water will be at a certain property.
BY MS. CARY:
Q Ckay.
A You know, it amazes ne that when you

see it on the weather channel that, you know,
they're tal king about a certain area getting 5 feet
of water, you know, it's basically, because of this
new mappi ng, they're able to determ ne the depth of
the ocean and the rise of the water and the grade
here or the elevation of the | and and how nuch
storm surge you woul d receive.

Q Ckay.

A And they may have, you know, reduced
t he height of the elevation out along, which, you
know, is surprising because everything has been
goi ng hi gher.

Q Ri ght. Right.

A You know, but, again, history has kind
of proven itself in that stormsurge gives us a

benchmark in history that we have to recogni ze.
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Just even when Hurricane Hazel cane in,
and | think it hit in Cherry Grove, which is North
Myrtl e Beach now, but it created even a benchmark
back then.

Q Ckay.

A And this dates ny grandnother, but she
and ny grandfather were running a hotel in
Garden City, South Carolina. 17 was a dirt road.
But they renmenber Hurricane Hazel comng up to 17.
17 has always been built above the flood. That's
kind of a highway thing. And she renenbers the
wat er com ng up the 17.

Sai nt M chael's church, when they were

being built, which is down Cypress, | believe, and
| told the congregation -- | didn't design it, but
| was just in earshot -- | said, You've got to

remenber Hazel, where the water was.

Q Uh- huh.
A. And so benchmarks in history are
i nportant. Why this was |lowered, | don't know. |

don't know.

Q Ckay.

A But, again, it's all based on fl ood
area. And you see the Zone X --

Q Yeah.
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A -- that's the area that's -- it even
says mnimal flood hazard. But still in a Zone X
you can get a 500-year event --

Q Ckay.

A. -- which can cause all this to, you
know, come up.

Q So when you searched the Nortons'

resi dence back when you were first building the
pl an, was it AEl2?

A It was AEl2, yeah.

And al so, again, they're able to adjust
sone of the maps, you know, based on rel evant
storms and al so, you know, topography.

Q Ckay.

A. But anyway, interesting.

Q Yeah. And | also searched the Horry
County. They had the sane thing, but it's a
simlar map.

A. In color it's even nore inpressive.

(EXH BIT 11, National Flood Hazard
Layer, was nmarked for identification.)

MS. CARY: Those are all the questions
| have.

EXAM NATI ON
BY MR. BELLAMY:
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Q. You i ndicated -- what was the -- the
PUD Agreenent, the recorded one on April 30, '92,
that was the --

MS. CARY: Exhibit 8.

BY MR, BELLAMY:

Q. -- Exhibit 8?

A. Yes. Exhibit 8 you said?

Q. Yeah. Yeah.

A. Yeah, 8.

Q. Felix, I'd like to direct your
attention to -- this is under Section 1. |It's

entitled Master Site Pl an.

A. On what page?

Q. | think it's on page 1 of 13.
A. Ckay.
Q Okay. And then what I'd like to do is

under -- go to Section -- | guess it would be

Section A21 and go to paragraph 2.

And 1'd Ii ke

you to publish that for the record where it starts
off, Al future devel opnment for the project shall.
Yeah. Right here.
Do you see where |'m pointing right
there? This is on page 1 of 13.
A. Yes. Ckay.
Q Can you just publish -- you know, |
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think it's paragraph 1A2 -- 2Al, yeah, for the
record. It starts with, Al future devel opnent in
the project shall performto the standards

descri bed therein.

"Il just go ahead and read it. Each
phase shall require prior approval by the City.
Approval of the Pl anni ng Conm ssion, City Council,
or other regulatory agencies may al so be necessary.
Revi ew shall be as started [sic] in Section 9 and
10 of this agreenment. Anything not covered in this
docunment shall be governed by the City Zoning
Ordi nance in Section 8 of this Agreenent.

Now, that |ast sentence, what does that
nmean to you as far as when the | anguage says,
Anyt hi ng not covered in this docunent shall be
governed by the City's Zoning O di nance and
Section 8 of this agreenent?

A. It goes back to ny comments regarding
coherence, if you wll, between the PUD Agreenent
and the city ordi nances.

The zoni ng ordi nances, though,
certainly, as | nentioned, this becones an
extension of the city docunents, the city
ordi nances; therefore, they run hand in hand. |

certainly feel there's a cohesion that has to occur
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with those ordinances. | believe that's what
that's referring to.

Q Ckay. And as far as Exhibit 8, which
is the PUD Agreenent we've been referring to, and
we're tal king about the one specifically that was
filed on April 30th, 1992, in the RMC Ofice of
Horry County. I'msure | would agree it consists
of pages 1 through 13.

| s there anywhere in the PUD Agreenent
you' ve seen anything addressing residenti al
devel opnment in a floodplain or even tal ki ng about
it?

A No. No, | didn't see that.

Q Okay. So basically your interpretatio
of, as far as reading Exhibit 8, pages 1 through
13, would it be fair to say the PUD Agreenent is
silent regarding constructing residential hones in
a fl oodpl ain?

A. Yeah, in fairness, you know, this was,

what, '92 this was prepared after?

Q Yeah.
A. And it's surprising because Hugo hit
'89, and everybody was still getting up to speed,

guess, with the reaction of dealing with the

n

aftermath of the storm But, nonet hel ess, that was
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t hat benchmark in history. But they should have
had something in there because | think we were all
af fected by Hugo.

Q Now, |let me direct your attention to
page 11 of 13. And | want to refer you to
Section 8, City Regulatory Power. Let nme know when

you get there.

A. Yes, |'m here.
Q Okay. And I'll publish it for the
record. It says, The City maintains all regulatory

powers as provided by law. This agreenent does not
preenpt any | and use regul ati ons not specifically
and intentionally changed by this agreenent.

Did | read that correctly?

A Yes.

Q Okay. |Is there anything in the PUD
Agreenment that speaks to Section 23-106 whereas it
I ndi cates that this agreenent supercedes or is
controlling over Section 23-1067

MS. CARY: (bjection.

MR. BELLAMY: You can answer.

THE W TNESS: No. There's nothing that
refers to that 23-106 is in regard to the design
flood el evati on and the height of where the city

ordi nance i s neasured from
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BY MR BELLAMY:
Q And let me kind of restate ny question
alittle bit differently.
| s there anything in the PUD Agreenent
that -- as far as any | anguage that specifically
preenpts 23-1067
M5. CARY: Objection to the form
BY MR BELLAMY:
Q You can answer it.
A Again, | think regarding -- you know,
t hey shoul d have recognized it in recent amendnents
to the guidelines, if you will. The PUD Agreenent
here is stating that nothing that's placed in these
docunments -- if the city ordinance is not
recogni zed in here, it should have been in here,
yeah.
Q What |'msaying is is that, for
exanple, if you go to Section D, Devel opnent
St andards, okay, and it references open spaces as
defined in Section 23-109(1). And renmenber that
23-106 is under that -- it's Chapter 23 of
Article 7 in the North Myrtle Beach Code of
Or di nances.
My point being is is that unless and

until the PUD Agreenent specifically preenpts and
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nullifies 23-106, 23-106 would still control --
A. Correct.
Q -- 1s that your opinion?
A. Yes.
M5. CARY: Objection to the form
THE W TNESS: Yes.
BY MR. BELLAMY:
Q Al right. And, Felix, let ne refer

you to Section 11. |It's entitled Recording of this
Agreenment. It's on page 12 of 13.
A "' mthere, yeah.

Q Okay. And under Section 11 -- |[|']|
guote it -- The devel oper shall record this
agreenent in the office of Register of MESNE
Conveyance, Horry County, South Caroli na.

And you woul d al so expect or it would
be your opinion that any amendnents to this
agreenent are required to be recorded in the RMC
O fice of Horry County, correct?

A. Yes. Yeah. Especially today we didn't
have transparency | aws as we have today, you know,
but, to me, it should all be conveyed into this one
docunent .

Q Ckay. And | think Tayl or asked you

about as far as Defendant's Suppl enental Answers to
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Plaintiff's Interrogatories -- and we specifically
list you as an expert in our interrogatories. And
we broke down your opinions 1 through -- excuse ne,
they' re broken down to 1 through D, subparagraphs
A, B, C and D

A. Yes.

Q Okay. And as we sit here today, Felix,
are those still your opinions?

A. Yes.

Q Ckay. Do you have the email from
Cathy -- fromMs. Wis to, | think, the town

manager at the tine?

A Yeah.
Q | think 1've got it right here. Yeah,
we'll go ahead and mark that.

A. There's that.
(EXHIBIT 12, Fw. Meeting Tonorrow

VEI S/ NORTON 6, was marked for identification.)
BY MR. BELLAMY:

Q Felix, I'"'mgoing to hand you it's an
emai | between Cathy Weis and M ke Mahaney - -

A. Ckay.

Q -- if | pronounced that correctly --
and it's dated February 26, 2022. And would you

publish it for the record, and then I'I|l have sone
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foll owup questi ons.

A Yes. Ckay. | see it.

Q What | nmean by publish it, read it into
the record so we can -- yeah.

A. This is from M ke Mahaney, North Mrtle
Beach Adm nistrator.

Cat hy, we have the plans and staff wll
go over your questions in detail. To help, below
are general procedures and staff's analysis of the
situation. | can see you tonorrow.

We normal |y neasure height to the
m dpoi nt of the roof, but in Tidewater PDD it is to
the peak, and it is neasured in flood zones from
the first finished floor.

Further architectural projections can
exceed that height if they are | ess than 15 percent
of the roof area. The cupola on the plans exceeds
the 42-foot height, but it constitutes |less than
15 percent of the roof area. The plan conforns
wi th our ordinances.

That's the gist of the email.

Q Okay. Are you aware as far as -- |
know M ke Mahaney is no |longer the city manager.
But Ben Cal dwel |, have they changed their opinions

as far as the docunents, you know, the enmails
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you' ve reviewed and -- you know, prior to your
deposition and during your deposition?

MS. CARY: (bjection.

THE WTNESS: No. O her than the
appeal that was, you know, that came back that is
one of the exhibits here tal king about the cupol a.
But typically, you know, | concur with their
assessnent. They've been spot on.

Wth the initial conversations | had
fromBen Caldwell to seeing this, it further brings
back the, you know, the ordinances that they -- is
part of City of North Myrtle Beach's ordi nances.
BY MR BELLAMY:

Q | think it's your opinion as we've
I ndi cated through your testinony that the City's
position is that 23-106 is controlling with respect
to devel opnent in a floodplain in Tidewater
Pl ant ati on?

A Yes.

MS. CARY: (bjection.

BY MR BELLAMY:

Q Ckay.

A | mean, it clearly says that even in
the PUD agreenent here that they need to relate to

all ordinances. And, again, it should go hand in
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hand in this community, so..

Q | n preparation for your deposition
today, Felix, did you get a chance to read the
appeal that | think Jeffries who was, | think, the
former Board president of Tidewater Plantation?

A Yes, | did.

Q Ckay.

M5. WEIS: Jeffers.

MR. BELLAMY: Yeah, Jeffers.

BY MR. BELLAMY:

Q And | think that back when they filed
the appeal, it says --

MR. BELLAMY: We can probably go ahead
and mark it as an exhibit. 1'll go ahead and do
that. Let ne get it out.

(EXHI BIT 13, Application for
Adm ni strative Appeal, Board of Zoning Appeals, was
mar ked for identification.)

BY MR. BELLAMY:

Q And you're aware that Jeffers filed an
appeal to the Board of Zoni ng Appeals regarding the
cupol a being a necessary and mechani cal feature,

ri ght?
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A. Yes.
Q. Now, did the Tidewater Board file an
appeal regarding the maxi mum buil di ng hei ght?
A. Not according to this. It was all
relative to the cupol a.
Q. Ri ght .
Did they file an appeal regarding --
t hey indicated your plans were conpliant, correct?
And you didn't neasure fromthe grade
pursuant to your plans?
A. Correct.
Q. You nmeasured fromthe, | think it was,
first certified flood level, 1 foot above that.
A. Design fl ood el evation, yeah.
Q. Yeabh.
And did the Tidewater Board appeal
t hat ?
A. No.
Q. Okay. And | think on the back of the
appeal they attached the grounds, correct?
A. They attached the what?
Q. The grounds for the appeal.
A. It's right here, yes.
Q. Do the grounds for the appeal, do they

mention anythi ng about taking issue with the
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maxi mum fl ood hei ght of 42 feet? |Is that one of
the grounds for the appeal, that it's 41 instead of
427
A It's 42, yeah.
Q Okay. So they don't take exception
saying it should be 41 instead of 427
A That's right.
Q And pursuant to the grounds, they don't
t ake exception that you indicated that you neasured
fromthe base certified flood level 1 foot above
that in order to determ ne the maxi mum roof height?
MS. CARY: (Objection.
THE W TNESS: Yeah.
BY MR BELLAMY:
Q Go ahead.
A. Yeah.
Q My question is did they take exception
to that?
A No.
MS. CARY: (bjection.
BY MR BELLAMY:
Q | s that yes or no?
A. Yeah. That's no. Yeah.
Q Ckay. They did appeal the issue

regardi ng the cupola, correct?
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A. Yes, they did.
Q Ckay. Which was not appeal ed, correct?
It's circuit court, to your know edge?
A That's right.
Q Okay. All right.
MR. BELLAMY: | have no further

guesti ons.

MS. CARY: No further questions.

THE VI DEOGRAPHER: Okay. Then we're
going off record. The tine is 2:13 p. m

(The witness, after having been advised
of his right to read and sign this transcript, does
not wai ve that right.)

(The deposition was concl uded at
2:13 p.m)
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CERTI FI CATE OF REPORTER

|, Karen M Becknman, Court Reporter and
Notary Public for the State of South Carolina at
Large, do hereby certify that the foregoing
transcript is a true, accurate, and conplete
record.

| further certify that | am neither
related to nor counsel for any party to the cause
pending or interested in the events thereof.

Wtness nmy hand, | have hereunto
affixed ny official seal this 24th day of June,
2025, at Myrtle Beach, Horry County,
Sout h Carolina.

Karen M Beckman
Court Reporter

My Conm ssion expires
Septenber 2, 2025
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Felix Ayres
felix@yresarchitects.com
June 24, 2025
Ti dewat er Pl antation Community Association, Inc. v.
Norton, Suzanne N., Et Al
Felix Ayres (#7351957)

The above-referenced transcript is avail able for
revi ew

Wthin the applicable tinmefrane, the wi tness should
read the testinony to verify its accuracy. If there are
any changes, the w tness should note those with the
reason, on the attached Errata Sheet.

The witness should sign the Acknow edgnent of
Deponent and Errata and return to the deposing attorney.
Copi es should be sent to all counsel, and to Veritext at
CS- sout heast @eritext.com

Return conpleted errata within 30 days from
recei pt of testinony.
If the witness fails to do so within the tine

allotted, the transcript may be used as if signed.

Yours,

Veritext Legal Sol utions
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Ti dewat er Pl antation Community Association, Inc. v.
Norton, Suzanne N., Et Al
Felix Ayres (#7351957)
ACKNOW.EDGEMENT OF DEPONENT

|, Felix Ayres, do hereby declare that I
have read the foregoing transcript, | have nmade any
corrections, additions, or changes | deenmed necessary as
not ed above to be appended hereto, and that the sane is
a true, correct and conplete transcript of the testinony

gi ven by ne.

Feli x Ayres Dat e
*If notary is required
SUBSCRI BED AND SWORN TO BEFORE ME THI S
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South Carolina Rules of Civil Procedure
Part V. Depositions and Discovery

Court Rule 30

(e) Submission to Witness; Changes; Signing.

When the testimony is fully transcribed the
deposition shall be submitted to the witness for
examination and shall be read to or by him unless
such examination and reading are waived by the
witness and by the parties. Any changes in form or
substance which the witness desires to make shall

be entered upon the deposition by the officer with
a statement of the reasons given by the witness for
making them. The deposition shall then be signed by
the witness, unless the parties by stipulation

waive the signing or the witness 1s i1l1ll or cannot
be found or refuses to sign. If the deposition 1is
not signed by the witness within 30 days of its
submission to him, the officer shall sign it and
state on the record the fact of the waiver or of

the illness or absence of the witness or the fact
of the refusal to sign together with the reason, if
any, given therefor; and the deposition may then be
used as fully as though signed unless on a motion

to suppress under Rule 32 (d) (4) the court holds




that the reasons given for the refusal to sign
require rejection of the deposition in whole or in

part.

DISCLAIMER: THE FOREGOING CIVIL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE STATE RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.




VERITEXT LEGAL SOLUTIONS

COMPANY CERTIFICATE AND DISCLOSURE STATEMENT
Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access

controls. Electronic files of documents are stored




in encrypted form and are transmitted in an encrypted
fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4

SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their

independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Assoclates indicated on the cover of this document or

at www.veritext.com.
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